




















come into the defendant's possession because of the relationship of trust, (4) the 

defendant dishonestly disposed of or converted the money to his own use or secreted 

the money, (5) the act must be without the consent of the principal, and (6) at the time 

of conversion, the defendant intended to defraud or cheat the principal. Cabala v Allen, 

unpublished per curium opinion of the Court of Appeals, decided September 27, 2012 

(Docket No. 305250.). 

In their motion, Defendants contend that Plaintiff has failed to identify specific, 

identifiable money that Defendants have converted/embezzled. To support an action 

for conversion of money, the defendant '"must have obtained the money without the 

owner's consent to the creation of a debtor-creditor relationship"' and "must have had an 

obligation to return the specific money entrusted to his care." Head v Phillips Camper 

Sales & Rental, Inc, 234 Mich App 94, 111-112, 593 NW2d 595 (1999). In this case, 

Mr. Liebesman has testified that Plaintiff paid Defendants $145,000.00 in bonuses as a 

result of their alleged wrongful actions. (See Plaintiffs Exhibit 1, at 1f11.) The Michigan 

Court of Appeals has held that the term "specific money" should be read to mean the 

specific amount of money to make it identifiable, as opposed to the identical money. 

See People v Mason, 247 Mich App 64, 77; 634 NW2d 382 (2001 ). Accordingly, 

because Plaintiff has identified a specific amount of money that Defendants have 

allegedly wrongfully obtained and retained, Plaintiff adequately identified the allegedly 

converted property. Consequently, Defendants' assertion is without merit. 

Defendants also contend that Plaintiffs conversion and embezzlement claims fail 

because Plaintiff consented to the payment. However, consent obtained by fraud is no 

consent at all. Austin v Ancient Order of Gleaners, 268 Mich 568, 569; 256 NW2d 550 
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(1934.) Consequently, the fact that Plaintiff consented to the payments in question is 

immaterial if Defendants obtained such consent as a result of their fraudulent conduct. 

Consequently, Defendants' position is without merit. 

E. Fraud 

To assert an actionable fraud claim, the plaintiff must demonstrate that: (1) the 

defendant made a material representation; (2) it was false; (3) when the defendant 

made it, the defendant knew that it was false, or made it recklessly, without any 

knowledge of its truth and as a positive assertion; (4) the defendant made it with the 

intention that it should be acted upon by the plaintiff; (5) the plaintiff acted in reliance 

upon it; and (6) the plaintiff thereby suffered injury. Cooper v Auto Club Ins Association, 

supra; Hi-Way Motor Co v Int'/ Harvester Co, 398 Mich 330, 336; 247 NW2d 813 (1976). 

Trial courts must carefully examine whether alleged fraudulent statements are 

"statements of past or existing fact, rather than future promises or good-faith opinions" 

and whether the alleged statements "are objectively false or misleading." Cooper, supra 

at 416. 

In their motion, Defendants contend that Plaintiff has failed to plead its fraud 

claim with the particularity required by MCR 2.112(8)(1). MCR 2.112(8)(1) provides 

that "[i]n allegations of fraud or mistake, the circumstances constituting fraud or mistake 

must be state with particularity." "Facts showing the time, place, contents of the 

misrepresentation or nature of the misleading act, facts misrepresented, and 

identification of what was obtained thereby, should be sufficient." Robert Dean & Ronald 

S. Longhofer, Michigan Court Rules Practice §2112.3, at 291 (4th ed 1998); 5 Charles 

A. Wright, Federal Practice & Procedure §1298 (2d ed 1990); Churchhi/1 v Palmer, 
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unpublished opinion of the Court of Appeals, decided December 5, 1975 (Docket No. 

18663.) 

In this case, Plaintiff has laid out multiple potential bases for its fraud claim, all of 

which reference documents in which it alleges Defendants made fraudulent 

misrepresentations. (See Complaint, at 1J1J20-26.) Further, Plaintiff alleges that 

Defendants made the false misrepresentations knowingly or recklessly without 

knowledge of it truthfulness, and with the intent that Plaintiff rely on them. ( See 

Complaint, at 1f76.) Moreover, Plaintiff alleges that it relied on the false 

misrepresentation, and that such reliance has caused it to suffer damages. (See 

Complaint, at 1J1J77-78.) Based on these allegations, the Court is convinced that Plaintiff 

has pied its fraud claim with the requisite particularity. 

Defendants also contend that a portion of Plaintiffs fraud claim is premised on 

promises as to the future of Plaintiffs future performance. While some of Plaintiffs 

allegations provide that it took actions based on the misrepresentations, none of the 

purportedly false statements at issue appear to be of the nature of a promise of future 

performance. Consequently, the Court is satisfied that Defendants' contention is 

without merit. 

F. Negligence 

In order to prevail on a negligence claim, a plaintiff must prove: (1) that the 

defendant owed the plaintiff a duty, (2) that the defendant breached that duty, (3) 

causation, and (4) damages. Quinto v Woodward Detroit CVS, LLC, 305 Mich App 73, 

76; 850 NW2d 642 (2014). 
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In their motion, Defendants contend that Plaintiffs negligence claim fails because 

they did not owe Plaintiff a duty. In its response, Plaintiff contends that employees owe 

their employer to use ordinary care in the performance of their job functions. However, 

the case relied upon by Plaintiff does not stand for that position. Accordingly, Plaintiff 

has failed to properly support its response. Consequently, the Court is convinced that 

Defendants' motion for summary disposition of Plaintiff's negligence claim must be 

granted. 

G. Unjust Enrichment 

To establish a claim of unjust enrichment, the plaintiff must prove: 1) Receipt of a 

benefit by the defendant from the plaintiff; and 2) an inequity resulting to the plaintiff 

because of the retention of the benefit by the defendant. Belle Isle Grill Corp v City of 

Detroit, 256 Mich App 463, 478; 666 NW2d 271 (2003). In their motion, Defendants 

contend that Plaintiff has failed to allege that they received payments they should not 

have received. However, Plaintiff has alleged that Defendants have received 

performance bonuses and that the bonuses were higher than they should have been as 

a result of Defendants' wrongful conduct, and that it would be inequitable to allow 

Defendants to retain the payments. ( See Complaint, at 111184-85.) The Court is 

convinced that such allegations are sufficient to plead a claim for unjust enrichment. 

Accordingly, Defendants' motion for summary disposition of Plaintiffs unjust enrichment 

claim must be denied. 

H. Conspiracy 

A civil conspiracy is a combination of two or more persons, by some concerted 

action, to accomplish a criminal or unlawful purpose, or to accomplish a lawful purpose 
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by criminal or unlawful means." Admiral Ins Co v Columbia Cas Ins Co., 194 Mich App 

300, 313, 486 NW2d 351 (1992). In their motion, Defendants contend that Plaintiff has 

failed to sufficiently plead its conspiracy claim. Specifically, Defendants contend that 

Plaintiff has failed to allege that they conspired with each other. However, Plaintiff has 

alleged that Defendants agreed to engage in certain concerted actions. (See Complaint, 

at 1J87.) The Court is convinced that such allegations are sufficient to plead a 

conspiracy claim. 

In addition, Defendants also assert that Plaintiffs conspiracy claim fails because 

there is no independent underlying tort. However, for the reasons set forth above, 

Defendants are not entitled to summary disposition of many of Plaintiffs tort claims. 

Consequently, Defendants' position is without merit. 

IV. Conclusion 

For the reasons set forth above, Defendants' motion for summary disposition is 

GRANTED, IN PART, and DENIED, IN PART. The portions of Defendants' motion 

requesting summary disposition of Plaintiffs tortious interference (Count Ill} and 

negligence (Count VII) claims is GRANTED. The remainder of Defendants' motion is 

DENIED. Further, Plaintiffs request for leave to amend to file an amended claim for 

tortious interference is DENIED, WITHOUT PREJUDICE. 

Pursuant to MCR 2.602(A)(3), the Court states this Opinion and Order neither 

resolves the last pending claim nor closes the case. 

IT IS SO ORDERED. 

Date: SEP O 4 2015 
n A. Viviano, Circuit Court Judge 
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